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Order

1.
By 4.00 p.m. on 30 November 2007 the first and second respondents must file and serve any further written submissions on which they seek to rely in relation to the two preliminary issues to be determined:

(i)
whether the applicant’s claim is statute barred.  
(ii)
whether the applicant’s claim is an apportionable claim for the purposes of Part IVAA of the Wrongs Act 1958

2.
By 4.00pm on 7 December 2007 the applicant must file and serve any submissions in reply in relation to the preliminary issues.

3.
Costs reserved
	DEPUTY PRESIDENT C. AIRD
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Reasons

1 This proceeding was listed for hearing commencing this day with an estimated hearing time of two days.  At the commencement of the hearing it was agreed that it was appropriate to hear and determine two preliminary issues:
(i)

whether the applicant’s claim is statute barred

(ii)
whether the applicant’s claim is an apportionable claim for the purposes of Part IVAA of the Wrongs Act 1958.

2 Although the first respondent (apparently on behalf of himself and the second respondent) is legally represented by solicitors who remain on the record, he was not legally represented at the hearing.  At the commencement of the hearing, he handed up legal submissions in support of his contention that the first and second respondents have an absolute defence to the applicant’s claim contending that it is statute barred.  These submissions record that they were prepared on his behalf by his solicitors although at the end they are ‘signed off’ with the typed words ‘First and Second Respondents, 21 November 2007’.  The supplementary submission filed at the resumption of the hearing is headed ‘Supplementary Submission of Michael Gory’ and also records it was prepared on behalf of the first respondent by his solicitors and is ‘signed off’ with the typed words ‘Michael Gory on behalf of himself and Helen Gory’
3 Mr Ritchie of Counsel who appeared on behalf of the applicant handed up submissions headed “Submissions on behalf of the Applicant in relation to Limitation of Actions’ and another document headed ‘Applicant’s Contentions’ which essentially relate to the issues of liability and assessment of damages.

4 When it was agreed that it was appropriate to hear and determine the preliminary issues, Mr Ritchie indicated he would require time to prepare a response to the issues raised in the first respondent’s submissions in relation to the ‘apportionment issue’.  I adjourned the matter until 3 p.m. to enable him to prepare written submissions in relation to this issue.  I suggested to Mr Gory that he might find it helpful to provide a copy of the applicant’s submissions to his lawyers, seek their advice and perhaps arrange for them to appear on his behalf at the reconvened hearing, as the preliminary issues to be determined involved complex legal issues.  I excused Mr Cumaran from returning in the afternoon as he said he had a funeral to attend, and, in any event, he was content to rely on the applicant’s submissions in relation to the apportionment issue (having reached a settlement with the applicant in the past few days).
5 The hearing resumed at approximately 3 p.m. at which time I heard from Mr Ritchie and Mr Gory in relation to the two preliminary issues.  At approximately 4.00 p.m. Mr Gory indicated he was having difficulty understanding the legal issues and argument and that, on reflection, he would like to seek further legal assistance.  He confirmed that his submissions had been prepared with the assistance of counsel experienced in building and construction disputes, that he had met with him during the adjournment and counsel had assisted him with the preparation of the Supplementary Submission.  
6 Although it is perhaps unfortunate that Mr Gory did not arrange legal representation at the hearing, being mindful of the provisions of ss97 and 98 of the Victorian Civil and Administrative Tribunal Act 1998 and having regard to the complexity of the preliminary legal issues to be determined I resolved that it was appropriate to give him an opportunity to file and serve further written submissions by next Friday, 30 November 2007.  In the interests of fairness, the applicant is provided with a similar opportunity to file and serve any further submissions by 7 December 2007.  I will reserve costs.
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